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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anmerica, Conplainant, v. Koanerican Tradi ng Corp.,
Respondent; 8 U.S.C. § 1324a Proceedi ng; Case No. 89100092.

DECI SI ON AND ORDER ON DEFAULT
(Sept enber 26, 1989)

MARVIN H MORSE, Adninistrative Law Judge

Appear ances: CHESTER J. WNKOABKI, Esq. for the Immgration and
Nat ural i zati on Servi ce.

RONALD H. FANTA, Esq. for the respondent.
Statutory Background:

The I mmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99-603, 100 Stat. 3359 (Nov. 6, 1986), at section 101, enacted section
274A of the Immigration and Nationality Act of 1952, (INA or the Act),
8 U S C 8§ 1324a, introducing an enforcenent program designed to
i npl enent the enployer sanctions provisions prohibiting the unlawful
enpl oynent of aliens.

Procedural Background:

On February 14, 1989, the Inmmigration and Naturalization service
(INS or the Service), filed a conpl aint agai nst Koaneri can Tradi ng Corp.
(Koanerican or respondent), alleging two counts of unlawful enploynent
of aliens.

Count | alleges that respondent know ngly hired and/or continued to
enpl oy an individual unauthorized for enploynent in the United States in
violation of 8 U S C § 1324a(a)(1)(A) and/or 8 U S. C. & 1324a(a)(2).
Count 11 alleges respondent's failure to prepare and/or present an
enpl oynent eligibility verification form INS Form -9, for the naned
individual, in violation of 8 U S.C. §8 1324a(a)(1)(B) [for non-conpliance
with the requirements of 8 US C § 1324a(b)(1) and/or 8 US.C 8§
1324a(b) (3)].
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The conplaint, dated February 9, 1989, incorporating a Notice of
Intent to Fine dated Decenber 28, 1988, and a request for a hearing dated
January 18, 1989, requests an order directing respondent to cease and
desist fromviolating 8 U S.C. § 1324a; seeks a $2,000.00 civil nopney
penalty for knowi ngly hiring and/or continuing to enploy an unauthorized
alien; and requests a $1,000.00 civil noney penalty for one paperwork
vi ol ati on.

By Notice of Hearing, dated February 22, 1989, the respondent
through its counsel, Ronald H Fanta, was advised of the filing of the
conplaint, the opportunity to answer wthin thirty (30) days after
recei pt of the conplaint, ny assignnent to the case, and the approxi mate
| ocation for a hearing, i.e., New York, New York.

By Motion For Default Judgnent dated April 4, 1989, INS asked that
respondent be found in default. The notion, acconpanied by an INS
attorney's declaration, rests on the prem se that respondent had "~ "failed
to plead or otherwise defend'' within thirty days after service of the
conpl ai nt.

On April 27, 1989, not having received an answer to the conpl aint
or any responsive pleading to the INS notion, | issued an Order to Show
Cause Why Judgnent By Default Should Not |ssue. That order was issued
since | was not satisfied, fromreview of the case file, that service of
the conplaint and notice of hearing had been perfected in the
circunstance where service of the conplaint and notice of hearing had
been effected only upon the attorney, Ronald H Fanta, who had filed
before INS the request for hearing, and not upon the respondent directly.

In response to the order to show cause, respondent filed an
Affidavit In Qoposition And Motion For Leave to File An Answer on May 15,
1989, which stated, inter alia, that the respondent had not received
notice of the proceedings since it was not served with the " "actual
papers,'' i.e. the conplaint and notice of hearing. On May 18, 1989, |
entered an Order Granting Mtion For Leave To File An Answer And Denyi ng
Motion for Order of Default.

The respondent on May 26, 1989, filed its answer together with a
Notice of Entry of Appearance by Ronald H Fanta, dated May 23, 1989.

Conpl ai nant by petition dated May 26, 1989, asked the Acting Chief
Adm ni strative Hearing O ficer to review ny April 27 order.

On June 19, 1989, the Acting Chief Administrative Hearing Oficer
(CAHO granted conplainant's request issuing an order pursuant to 8
U S.C. &8 1324a(e)(6) which vacated ny April 27 order. The CAHO s order
found that service of the conplaint and notice of hearing upon the
attorney who filed the request for a hearing on behalf of the respondent
was satisfactory service pursuant to 28
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C.F.R 8 68.3(d), and apparently concluded that it was error to
accept the answer filed on May 26, 1989.

On August 14, 1989, | issued an Order O Inquiry To The Parties which
instructed the parties to explore the possibility of an agreed disposition of the
entire proceeding. The parties were granted until August 31, 1989, to file

pl eadi ngs which reported upon the efforts to each such a disposition and to
subnmit an agreenment or indicate the date by which such agreenent would be filed.

By pl eading dated August 25, 1989, conplainant filed its First Response To
The Order O Inquiry to The Parties Dated August 14, 1989, reporting that efforts
to reach an agreed disposition were unsuccessful and that the conplainant
intended to renew its notion for a default judgnent.

On Septenber 14, 1989, conplainant filed its Second Response To the Order
Of Inquiry to The Parties Dated August 14, 1989 And Renewal O Its Mdtion For
Def aul t Judgrent; conpl ai nant confirmed that no agreed disposition of this case
woul d be forthconmi ng and, pursuant to ny Oder O Inquiry To The Parties, renewed
its default notion.

Respondent has failed to respond to nmy Oder O Inquiry To The
Parties, and has not responded to the Service's pleading dated and served
Septenber 8, 1989, filed Septenber 14, 1989. No pl eadi ngs subsequent to
its answer to the conplaint has been received fromrespondent. Since ny
order allowi ng the answer has been vacated, the posture of the parties
is as though no answer has been filed, as nmmde clear by ny order of
August 14, 1989.

On Septenber 19, 1989, pending the close of the tine provided for
respondent's response, if any, 28 CF.R § 68.7(b) and §8 68.5(c), to the
INS nmotion of Septenber 8, | postponed indefinitely the previously
schedul ed prehearing conference and heari ng.

Fi ndi ngs of Fact and Concl usi ons of Law:

No response from respondent to ny April 14 order having been
received, there being, in effect, no answer to the conplaint, | hereby
find the respondent, Koanerican Trading Corp., in default, having failed

to plead or otherwi se defend against the allegations of the conplaint.
Absent an effective answer, failure to respond to ny order in |ight of
the Acting CAHO s order of June 19, 1989, constitutes a default within
the nmeaning of 28 C.F. R 8§ 68.6(b).

The conplainant's Mtion For a Default Judgnent, having been renewed
in light of the June 19, 1989 order of the Acting Chief Administrative
Hearing Oficer and ny Oder O |Inquiry To The Parties, is hereby
gr ant ed.
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ACCORDI NGLY, IN VIEW OF ALL THE FOREGONG |IT IS FOUND AND
CONCLUDED, that Koanerican Trading Corp., is in violation of 8 U S.C §
1324a(a)(1)(A) and/or 8 U.S.C. § 1324a(a)(2) with respect to its hiring
and/or continuing to enploy Fidel Lazaro Portillo-Serrano aka Fidel
Portillo, the individual nanmed in Count |, knowing that this person was
unaut hori zed for enploynent in the United States, and is in violation of
8 US C § 1324a(a)(1)(b) for failure to conply with the enploynent
verification requirenents with regard to the individual nanmed in Count
Il, Fidel Lazaro Portillo-Serrano aka Fidel Portillo.

I T 1S HEREBY ORDERED:

(1) that respondent pay a civil noney penalty in the anount of
$2,000.00 for Count | of the conplaint and $1,000.00 for Count Il of the
conplaint for a total of $3,000.00;

(2) that respondent cease and desist fromfurther violating section
274A of the Act, 8 U S.C. § 1324a; and

(3) that the prehearing conference and the hearing previously
schedul ed in this proceeding are cancell ed.

This Decision and Order On Default is the final action of the judge
in accordance with 28 C.F.R 8§ 68.51(b). As provided in 28 CF.R 8§
68.52, this action shall becone the final order of the Attorney General
unless, within thirty (30) days fromthe date of this decision and order,
the Chief Administrative Hearing Oficer shall have nodified or vacated
it.

SO ORDERED.
Dated this 26th day of Septenber, 1989.

MARVI N H. MORSE
Adm ni strative Law Judge
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